On 14 November 2011 Sheriff Principal
B A Lockhart issued his Decision in the
case of Kenneth Smith v Direct Line

Insurance plc. This Decision
emphasised the extent to which
awards for whiplash-type injuries will
depend on the circumstances of the
individual cases. Effectively, it also
confirmed what can appear to be
significantly varying awards for cases
which appear very similar.

The case had gone to Proof in Hamilton
Sheriff Court with liability admitted on
the merits. The Sheriff had awarded
Mr Smith £2,000 in respect of the
personal injury.

The Decision was appealed on the basis
that the award was too low and it was
agreed that the appropriate question
was whether or not the award was so
unreasonably low as to justify the
Sheriff Principal on Appeal interfering
with the Sheriff’s discretion and
altering the award.

At the time of the accident Mr Smith
was 43 years old and was employed as a
Maintenance Supervisor. He suffered a
whiplash injury, attended his GP the day
after the accident and took painkillers
for aweek. He continued to have pain
in his neck and shoulders and took
Paracetamol when he considered it
necessary.
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following the accident, the pain then

subsided very considerably and he

suffered occasional aches and pains

with his condition fully resolving within

fourteen to sixteen months of the

accident date.

He was off work for the balance of the
week during which the accident

occurred. He returned the next week

and was assigned lighter duties for
approximately two weeks because his
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require any physiotherapy following the
accident.

RSYI Yy

There was also a finding that the injury
did not affect or interfere with Mr
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or capabilities, or any leisure pursuits.

2 NJ LINE T

On Appeal, the respective Solicitors
made submissions on the value,
referring to a large number of Decisions
in whiplash cases. It was submitted for
Mr. Smith that the appropriate range
was £2,850 to £5,150. The award was
therefore unreasonable.

The Sheriff Principal said that he found

the case a narrow one, turning on its
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The Sheriff had found that his evidence
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and she accepted his evidence as
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Smith saying that during the first four



weeks when the pain was more
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Sheriff Principal Lockhart said that the
decided cases to which he had been
referred had to be looked at in the light
of the actual facts as decided by the
Sheriff. He said that if the evidence
accepted by the Sheriff had shown a
significant degree of pain for fourteen to
fifteen months, although gradually
reducing after the initial four weeks,
then the Sheriff might have erred in
awarding £2,000. However, in the
circumstances of this case, he said that
the decision to award £2,000 could not
be said to be either plainly wrong or
unreasonable, although perhaps at the
lower end of the appropriate scale. He
said that in this case there was a bracket
of £2,000 to £2,500. Accordingly, he

gl ayQid LINBLI NBR G2
exerciseoftKk S { KSNAFFQa
making the award of £2,000.

In the course of his Decision, the Sheriff
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relation to the Judicial Studies Board
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Chapter 6 of the Tenth Edition relating
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note this submission, | would comment
that this is an English publication and
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is unclear from this comment to what
extent, if at all, he placed any reliance
on the JSB Guidelines. However, it
seems clear from the rest of the
Decision that he may have taken little or
no account of the guidelines, instead
considering it appropriate to base his
Decision on a consideration of the
Scottish Decisions.

This case confirms what Lawyers
specialising in this field already know,
or should know, namely, that each case
will depend on its own particular facts.

whiplash injury is going to fall within a
wide bracket.
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